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APPEAL  from  the  Tnited  States 
District  Court  for  the  I'orthem 
District  o*"  Ohio,  Eastern 
""ivision. 
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DecidRd  Pehrnary  8,  IP ^5. 


l-Sefore  H.<^  JL'rOF,  lU^nV  Kt.D  r:cALLIST:^H,   Circiiit  Judf:es. 

HAi^ilLTOF,  Circuit  Judf^e,  Under  Title  III  of  the  ^%r  Po^'e^s  Act, 
56  Stat.  176,  Title  50  U.  S.  C,  Sec.  633,  whenever  the  President  is 
satisfied  that  the  fulfillment  of  rennirenents  for  the  defense  of  the 
United  States  will  result  in  a  shorta^^e.in  the  supply  of  any  inaterial 
for  defense  or  of  any  facilities  for.  defense  or  for  /orivate  -'-ccount  or 
for  eToiort,  he  is  authorized  to  allocate  such  naterial  or  facilities 
in  such  manner  and  upon  such  conditions  and  to  such  extent  as  he  shall 
deem  necessary  or  appropriate  in  the  puhlic  interest  and  to  proTiote  the 
national  defense  and  the  President  is  empo'-'ered  to  ^-r-f ectuate  the 
poli_cios  of  the  act  throu^-':h  such  d^partn^nt,  ,-a;oncy  or  officer  of  th' 
gov'?rnnont  as  he  might  direct  and  in  accorrance  ^'ith  rales  and  "o^tnilf- 
tions  he  ni/?;ht  Tr-^scrih'?.     The  act  carries  a  penalty  for  its  violation 
or  of  any  regulation  or  order  thereunder  of  a  fine  of  not  more  than 
$10,000.00  or  imiorisoninRnt  for  not  nore  than  one.  year  or  "both. 

On  Decomoer  5,  194;^,   the  President  issued  Executive  Order  ^280, 
7  P.        10179,  in  which  he,  in  suostance,   stated  that,  acting  under 
the  Constitu'^.ion  and  Statute  s  of  th    United  States  and  rs  Commander- 
in-Chief  of  the  Army  and  ioavy  rnd  in.or.der  to  pssure  an  adenuate 
snr)r)ly  and  an  efficient  distrihution  of  food,  to  meet  ^^ar  and  ossential. 
civilian  ne^ds,  the  Secretary,'',  of  Agriculture  vfps  ruthorizer!  and 
directed  to  assumi;  full  r-  sponfibility  for  pnr  control  over  the 
nation's  food  -tror^ran. 

In  orrie-^  to  carry  out  this  orf^er,   the  Socretpry  wps  delef  ated 
the  powers  o:*^  the  President  as  Commander-in-Chief  of  th(^  Army  and 
"Sarry  and  the  powers  conferred.  u:->on  thi^  President  "by  Title  III  of  "lie 
Second  ''far  Powers  Act  insofar  --s  such  -sowers  related  to  priorities 
and  allocation  o"  -"oor    'or  bumrn  or  rnimal  conrunption  or  i^or  u^-.e 
in  connection  '-'ith  th^■  ^ood   irogrrn.    "3-'  -executive  Or'^er-  Vn .  9^'?,P., 
liaT-ch         1943,   ^  7.  "1.  3807,  as  amended  hy  Executivo  Order  To. 
^-■334,  April  19,  1943,  .8  F.  H.  5^?/S;  .the  oo^'crs  of  the  Spcretrry  of 
Agriculture  as  dolCfCated  in  Executive  Order  9280,  7  Y.  P.  1017^- 
issuer'  D.-icember  ^,  1942.  'vore  re-dele ■■•at'ed  to  the  '^ar  Food  Adninis- 
trator  ^"hich  o^"^ice  was  estahlif-hed  hy  "he  Executiv.^  O^de'r,  and  in 
this  order,   -he  "'ar  P-od  Administrator  was  authorized  to  exn-^cise 
all  the  -)ow(^rs  of  the  ;^resident  insofar  rs  pxich  ^lo^c^-rs  rela^^^ed  to 
production,  priorities  and  allocation  of  f^od.     ..'ho  Poo^  i-.'-''.mini stra- 
tor  w,os  also  authorized  in  i:ir>  rliscretion  to  re-delerato  anv  pa^t 
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o'^  "h"  ■fDo^'r'.rs  conf'~rrt^d  on  hin  to  rny  t-^moloyeo  or  o:^fice'^  of  tht^ 
Depart mont  of  Agriculture. 

'.-h<^  '^ar  Food  Adnini  f^trator,  on  Sent  ami)  or  7,  19^7^,  ispuod  Food 
Distri'bution  Order  79,  8  F.        IPA"^/^,  o^stabli shine;  a  s:>'-stc-i  of  rr^rula- 
tion  for  hanr!lers  of  mill:  pnd  crv^ating;  thn  office  of  Director  of  Foo>" 
Distribution,  npmintr  himself  such  Director,    /The  Iptter  o:^'''ic-r  '-'PS 
om-oovrered  to  designate  nilk  sales  arean  end  to  -^stf-'bli^h  in  such  rr'^as 
Quotas  of  milk,  for  sa.le  loy  handlers  of  mil^-,   erean  pry  nilk  loy- products 
and  the  Director  was  also  authorized  to  esta-blish  ouota  and  "base 
periods.     The  manner  in  which  these  thin^^s  were  to  ""oe  r'one  "as  's-oeci'^i- 
cally  pro'^^'ided  in  the  order.     -he  Director  was  also  a.utbnrized  to 
ar)^oint  i'iarke-t  Agents  for  each  sales  b^'^p  .     l^ach  Market  A^:ent  i-"~s 
authorized  and  directed  to  ohta.in  and  r cisemhle  s-oecified.  re  >orts  which 
were  rem.ired  to  he  maf^e  ujider  the  terms  o"*^  the  or^^er  hy  each  mil'', 
hanr'ler  in  the  arf^a  and  also  to  receive  irtitions  :^or  ^■'elief  -^ron 
hardshi'-),  anc^  with  ''he  advice  of  r-n  advisor'''  con^'if^.ee,  wh^cl"  ^''-"S 
created  unnor  the  or-^r",   th(5  nf'Tket  a.,:ent  wrs  authorised  to  pre-oare 
schecules  establishing:'  for  va'^ioTis  ourchasers  or  class:  s  of  '^u"^ohasers, 
nriorities  for  the  mircha.se  of  milk,  nil  '  by-pro '^uc's  and  ces-n  from 
handlers  and  after  the  Director  h-d  a.tonroved  the  scliedules  -.hey  w.-^^^ 
to  be  made  available  t'^  ha.nrll(o:"s  and  to  k;-;  follo^-'ed  by  -^hem  in  the. 
dis-oosition        the  -oroducts  covered  in  ^lie  orfer.     U-'-;on  the  renn.est 
and  vdth  the  advice  of  the  Advisor.v  Connit':8e,  the  mar^'et  a-rent  wr  s  to 
nromulf-ate  r^^^mlation-^  u^on  ■:.h'    r'oproval  o:^  the  Dir-'cto"'",  r):''ovirin,- • 
for  the- handlers  to  Rhare  erm.ita.bly  in  "ht^  available  su'rolies  of  nilk 
and  i  :s  by-pror^ucts  in  the  given  ar.  ^.     -he  order  vS-oecifi ca.lly  ■ordvic'ed 
that :  ■  ' 

f4)     '-iach  ha.n'^l^^r  shall  -nay  the  market  a.gent,  ■'-'ithin  20  days 
after  the  close  of  •  ach  ca-lenr'-^r  month,   r^^tor  tb  ~  ''pte 
of  air^oi-ntment  of  the  market  ^^gent,  an  a.ssessn.ent  unon 
"•";he  mil'',  nil;-  b.v-)roducts ,  and  crean,  or  a,ny  such  r)or- 
tion  thereof  -as  n^y  *be  soeeified  by  "the  Director, 
delivored  b."""  sxich  ha.ndT.er  durin..-  ea.ch  ^uch  ca.lenr'^'r 
month.     -his  assessment  shall  be  fixed,  and  ''la.y  ""^e 
nodi  "led  from  time  to  time,  by'  the  Director  to  me  t  the- 
tiX'oenses  v;hich  the  Director  fine's  will  oe  n'.i^essarily 
incurred  b'"'  tb*^  operations  o:^  this'  orcer  in  con.iection 
•■'i  th  an  orr'er  issued  -oursu"nt  k^^e'-o  b;-^  the  Direc"or: 
Provided,  }\owr;ver,   -ha.t  the  asse'ssm.ent  shall  not  erre-^d. 
s'^.O-^  T)'--"^  hundredweight  of  milk-,  mill'.  ■  e  o'^iv- lent  o:^ 
crer.n  an^i  s^.im  milk  i-> nniva.lent  of  mil'"  by-' products. 

'ihe  market  agent  ^-^as  a.u tliori zed  to  en-lov  ard  "^ix  th'-  oom.-oe-nsr- 
tion  o:'"  suc'ii  T)ers--ns  as  ■'<""re  .nece^^sat':''  to    >'-"r:*^orm.  tkc  r^uti^^s  ou'.line-'' 
i.n  the  order  aiirl  w.-s  authori'^ed  to  colle  ct  "i.e  r  ssesrn.-^.nts  provided 
' '1    he  or^i^r  an"^.  oi^t  of  the  fnnr''.  po  coll-"  cte'"' ,  ]  is  sa.lar^-''  an'"''  eT")enst!s 
and.    -Jiose  of  bis  pss'^.f-t-^nts  I'T.re  to  be  laid. 

'I'he  orr'er  provided  th-^t  the  Director  sh-^udd  'oe  entitled  to  ma'::e 
such  audits  or  i;iS':)ections  of  the  booizr,  an^^  records  'S  in  r.'i^  ^^isrre- 
tion  he  de- m^^r  essential  to  the  '.■n:'''orcomv=n.t  or  '^-dnini rt:^r  tio.n  of  the 
orovir.ions  o'f  the  order  a,nd  he  vrr  r  also  authorize^'  to  obta'^n  r.iich  in- 
:*^orma.tion  -ron  and  rt-'T'^iri^  such  rsr^orts  and  the  '-ee-oing  of  ■  uch 
records  bv  any  -oerson  ?s  he    n.ght  d^.^p  necessarv  or  -p-p'^OT^riate  to 
the  enforcemen~  or  .■administration  of  the- order,  all  of  th.  se '  things 
to  be  done,    subject  to  the .  a.-oMroval  ot   tlie  ."^urea^i  of  the  '  udget 
-pursuant  to  tlie  Federal  He-oorts  Act  of  l'"!:3.     For  a  violation  of"  anv 
Toart  or  -orovision  of  the  order,   tk.e:  '''ar  Food  Adjnini  trator  w' s 
r^uthorized  to: 


^  Varney  v.  Ware-hpimc.  et  al»  To.  9"^7 

......  suspend ,  revoke  dr  rnduCQ  thr  ouota  of  any  pei*son  who 

violates  rny  provision  o:^  thiq  fttAerv 'nfiy  prohibit  by  order' 
such  person  from  receiving,' or  usin^r  milk,  creojn,  or  pny 
other  material  subject  to  pHofity  or'allo'c-'^tion  dontrol  by 
the  ^^ar  Food  Adrtiinistrptor,  and  may  recoi^.niehd  that"  nny' such 
oerson  be  prohibited  -^rom  receiving, '  making;  ?)ny  deliv.^riep;  of , 
or  using  materials  subject  to  the  -:)riority  or  allocrtion 
control  of  other  governrnental  agencies.     In  addition,  any 
person  who  wilfully  violates  any  provision  of  this  order  is 
guilt"  of  a  crime  snd  may  be  -oros^cuted  under  any  and  all 
applicable  la.ws.    Further,  civil  action  may  be  instituted  to  , 
enforce  liability  or  duty  c'l'oated' by  or  to  enjoin  any  viol?- 
tion  of,  an.v  provision  of  this  order."  ., .  ,  : 

•  The  P.draini  St  ration  'of -the  order  and  the '-powers  vested  ii^.'"'''!^^- 
^'^pt  Food  Administrator  insofar  ^s  such  pov^ers  r*^lated  to  thf"  pdmini?;- 
•  tration  of  the  order  r«cre -delCf^ated  to  the 'director 'who  in  turn  vras'. 
authorized  to  re-delegate  ^ny  of  his  ^oower  to  eny  employrt:  of  the 
United  States  Department  of  .Agriculture.     The  provisions  of  th^ 
order  applied  throughout  tide  United  States  pnd  the  District  of 
Columbia. 

Food.  Distribution  Order  No."  79-;^,  8  F.  i^.  l.'^:^67,  was  Issued. by  . 
•the  Director  of  Food  Distribution  <^ffect'ive  October  4,  194^./  This 
ord=er  vit  into  effect  Order  7"  establishing'  tl1e  _  Clsvi^.land,,  Ohio  .Milk 
Sales  Area.     The  order  provided  for  an ' assessment  of  one  cent  a 
hundredvreight  on  auota  milk  delivered  by  handlers,  the  sum  thus,  .     .  . 
collect'ed-  to  be  used  to  pay  the  ex-^enses  of  administration  of  -  the  :  . 
order  in  the  Creveland  area.     The  nr-rket  a^-ent  ^''ps  renuired  tp.,,roi;)ort 
all  Violations  to  the  Director  of  Food  Distribution,  '^ar  Fop d.  Adminis- 
tration, Washington,  D.  C. 

Procedural  regulation  iTo.  1,  issued  December  4,  ,  1943,;  by  the  . 
Director  of  Food  Distril^ution  established  the' procedure  to  be  observed 
in  con-iection  '-dth  the  ijnooaiti-em  of  administrative  sanctions  for 
violations  of  food  distribution  administration  orders ..   Such  regulations 
"orovided  for 'notice  of  charges  pnd  for  hearings  before  .  designpted 
agents ' and  of ficers  of  the  administration.     .  . 

"    The  prrseht  suit  was  brought  by  ap-oellees  in  the' District  Court  , 
and  they  allege  that  they  were  citizens  of  Ohio  or  cor-oorrtions  duly, 
incorporated  and  authorized  to  do  business  in  Cl^^veland,  Cuyahoga  . 
County  in  that  state.     They  ^Iso  allege  that  each  of  them  wps.  engaged 
in  -the  business  of  distributing  milk  and  milk  by-products,  wholes'le 
and  retail,  in  the  Cleveland,.  Ohio,  area  and  that  their  lousinesses  . 
were  within  the  ambit  of  F'ood  Distribution  Orders  ¥os.  7^  and,7<~'-?,.  if 
such  orders  wore  valid.     Defendants  to  the  action  in  th;^  trial  court 
were  H.  H.  "'^arney,  Milk  Marketing  Agent,  War,  Food  Administration, 
Cleveland  Sales  Area,  Fred        Issler,  Market  .A^ent,  ^'ar  Fnor".  Adminis- 
tration, State  of  Ohio  Sa,les  Area,  and  Marvin  Jones,  War  Food  Ac^minis- 
trator,  Washington,  D.  C. 

Appellees'  allege  that'  a.ppftllants  are  threatening  to  institute 
criminal  proceedings"  against  each  of  them  because  of  their  failure  .to. 
make '  reports  ' and  pay  the  ^^ssessmonts  provided'in  the  order.^.,  and. 
further  allege  that' aopellants  are  threatening  to  confiscate  tlie. busi- 
ness of  eacti '  of 'them  by' preventing  each  of  them  from  obtaining  tires, 
gasoline  and  priorities  necessary  to . the  operation  of  their  respective 
businesses  and  that  each-of  them  i'-  'Without  ad.e'nuate  legal  remedy  at 
la.w  and  that  each  of  them  Will  suffer  irreparable,  loss  and; injury  . 
uJ.iless  'appellants  are  e'n joined  from  proceeding  against  each  of  them. 

Apr)elle'cs  alle."^e  that  War"  Food'  Administration  Order  l;"ib..  79  is. 
void  bcca.Use  it- provides  for  an  assessment  collt  ctibie.  f fom  milk 
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dealers,   the  proceods  of  which  i-^-  to  bo  used  for  the  paymont  of 
salaries  and  expenses  of  the  officers  and  ppents  of  the  ^^nited  States 
engaf;ed  in  the  enforcement  of  the  ofdp-r  and-  that  there  is  no  statutory 
authority  for  the  promulgation  of  regulations  "by  the  Wsr  Foo^^  Adminis- 
tration imposing,  the  cost  of  the  administra.tion  of  the  pct  on  handlers 
of  milk:. 

Defendants  "below,  appellants  here,  specially  appeared  and  moved 
that  sf^rvice  of  '  summons  he  '  auashed'  and  that  the  com-olaint  and  motion 
for  preliminary  injunction  he  dismissed"  on  account  of  improper  joinder 
of  parties  defendant,  improper  venue  and  lack  of  jurisdiction. 

Appellants,  H.  H.  Varney,  Milk  Marketing  Ap-ent,  War  Food  Adminis- 
tration, Cleveland  Sales  Area,  and  Fred  W.  Issler,  Market  Agent,  War 
Food  Administrrtion,  State  of  Ohio  Sales  Area,  claimed  that  each  of 
them  was  improperly  made  a  party  defendant.     Defendant,  Marvin  Jones, 
War  Food  Administrator,  Washington,  D.C.,  claimed  he  was  improperly 
served  and  that  the  court  had-  a.cauired  no  jurisdiction  over  his  person 
heca-ise  of  ser^rice  of  process  on  him  in  Washington,  D.  C,  and  further 
that  he  was  an  inhabitant  of  the  District  of  Columhia  and  that  the. 
court  had  no  jurisdiction  of  the  cause  as  against  him.     The  trial 
court  sustained  the- motion  of  Jones  to  quash  and  dismissed  the 
proceedings  as  to  him  and  overruled  the  notions  of  Va.rney  and  Issler. 
After  joinder  of  -issue,   the  court  heard  proof  and  on  final  submission, 
ai"ter  findings  of  fact  and  conclusion  of  law,  decreed-  that  aT)pellants, 
their  agents  and  anyone  acting  on  their  "behalf,  he  enjoined  r)(:T-^ 
manently  from  enforcing  the  assessment  provisions  of  food  distribution 
orders  Nos.  79  and  79-."^  aigainst  the  appellees  Qr  any  one  of  them  and 
from  collecting  such  assessments.     From- this  decree  this  appeal  is. 
prosecuted.     .  •  - 

Appellants  assert  that  the  decree  should  be  reversed  because  t-he 
War  Food  Administrator  is  an  indispensable  party  to  the  action  and  is 
absent . 

The  decisions  on  this  Question  are  conflicting  and  the  pop^ition 
of  the  courts  is  therefore  uncertain.    Under  these  condition^  it  is  our 
duiv  to  follovr  the  decisions  vrhich  ^-'e  .con.ceive 'to  b*^  ba.sed  on  the 
sounder  reasoning.     Matters  of  convenience  and  necessity  are  entitled 
to  consideration.     Citizens  should  -^ot  be  compelled  to  seek  a  distant 
forum  for  litigation  of  their  controversies  with  the  Government,  and 
likewise,  public  officials  should  not  ''le  com-oelled  to  'neglect  their 
duties  to  ansv^er  charges  o"*^  usurpation  of  -t-^ower  in  a  distant  forum.- 

Approaching  the  subject  from  a  practicable  standpoint,  w  nerd 
not  overlook  the  fact  that  the  question  of  constitutional  or  statutory 
power  of  a  -^lublic  official"  is  usually  a  ouestio'n  of  law,  and  may  be 
determined  in  any  pppro-ori ate.  .forum  i-dthout  the  personal  presence  of 
the  superior  government  official'. 

The  right  of  intervention  'is  available  to  a  superior  official  in 
any  suit  where  his  subordinate  is  made  a  p?rty  defendant.  Govornmen-lf^ 
regulations  under  present  circumstances  are  so  ^-ddespread'  and -af-f ect' 
such  a  vast  number  o.f  our  "oeople  that  thbs.e  vrho  in  good  faith  believe 
a  public  official  is  proceeding  beyond  his  jurisdiction  should  be 
permitted  to  litigate  the  ouestion  if  the  of ficer -before  th;    court  is 
such  an  agent  in  the  mr^tter  involved^  that  it  is  reasonable  to  proceed 
to  an  adjudication  of  the  issue  vrith  finality,     ^.'e  adhere  to  the  rule 
that  where  the  plaintiffs  in  an  action  are  not  seeking  to  prevent  sub- 
ordinates fropi  executing  a  discretionarv  order  of  their  superior  but 
are  challenging  the  power  of  the  suoerior  to  make  the  reg^ilation,  it  is 
not  necessary  to  ha.ve  the  superior  officer  before  the  court.     AncriiJSD  ■ 
School  Qf  Magnetic  Kes-ling  vt  Hc^nnulty,  187  U.  S.  94;  Public  Clr-sring 
Boiise  y.   CcYne,  194  U.  S.  497;  _Swi£f;art  v.  Baker,   2?.9  U.  S.  187;  St^te  ef 
Missouri  v.-  KQllsnd.   252'  U.-  S.  416;   Sta.tg  gf  CQlora'dQ  y.  Toll,  268 
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U;  S.  -228,  230;  Brooks  v.  Be]iiBi\  7,17,  U.  S.  354/;iZeber  y.  H&rwoQd,  128 
F.  (2d)  ■846-  (C.  C,  A. '  9) ;  Jknis  'v.  Schackelion  Inbaler  Cq.,  l^rvF* 
(2d)  116  (C.   C.  A.  r.) .  '  ■  '  •        •  ■ 

Appellpnts  here  pre  not 'seeking  to  .pi^e-ifent  sitoordinflted  of  the  " 
Var  Foo*^.  Administrator  from  executing  the  Adninistrator '  s  discretionary 
orders,  "but  they  are  challenfi;ing  the  statutory  po'''er  of  the  Arlminis- 
'  trator  ■■•to  'pronulgate  the  reflations  in  oueS^lon'r  ■  ■tFrider  these  .cir- 
cuinstancS's,  'the  Adininistrator  v>as  not  ■a'n  indisp^nsaljle  -narty  t'6  the 
action 'and  the  court  Had  jurisdiction  to  T)"i'oceed  'a'pr)i--nst  th-e  Adninls- 
trator'-s  subordinates.     '  ' 

Appellant  say's' -a'p-'-jellees '  action  raust  f  aiT  '.Wca.usfi -of -"the --aile^Jed 
ahsence  of  -  shoving  of  such' an  immediate  ^-hreat  of  irreToaJrahle; 'irujuiK'- 
3S  wo.ul-^  authorize  eauitpbl-e  relief .     'Phe  trial  court  found  on  the  ; 
evidence,  which  ve  deem  adeouate,   that  appellants  were-  un-d^e-r taking  :tp 
enforce  the  regulations  in  ruestion  insofar       they  vrere  j^uthorized 
■to  proceed  under  their  terns.     The  regulations  •did;  .not  con-f-er --on: 
ap-oellants  the  power  to  coerce  the  collection  Orf  the  assessments  "by, 
imposing -the  -administrative  sanctions  auth.o-riz«d-,'but.-.ap.i>ellants  did-.. 
_have  the  loower  to  ins  pect  the  "books  and  records  -of  _pppeM-e,es  and  to  , 
determine  the  amount  due  from  each  of  them^pnd  .a;):oe?4-P'nts  had.-  the  . 
power  to  reconnend  that  the  -oriorities  accorded  to  the  an^ellees  be 
revoked*:  •  u  ■' /  ;;.      r  ^'  -  ■.  : 

.Appellees  were  t-Os  "be  gi^'pen- iinder  fthe  proce^durai 
the  Dir-ftctor  of  Food  Distri'bution  a.n-o-tice  of •  ohr-.rges.-^nd  a -•l>ea.ring 
before  the.  Administra.tor  before  p.dmini st-rj^tive  ■san-ctions  o,c:casioned  b^'- 
a  violation  .of  thO;  act  could  be  im^nosed.  -  Therefore,  the  issue  is 
narrowed  to  -"-'hether  mles  and  regi^lations  loromul^ated-  by '  an  Adrainls- - 
trative  Agency  are  subject  to  judicial  revip^^r  prior  to  their  final 
application  to-,  a  parti.cular  case.  ,-  i--r 

It  .was  clearJL.y -intended- -by  the  re,i'-r4a.tioii'?  to. -.r«-s-train  and  dictate 
to  the  handlers  of-  milk  th.e  -ruantity  of  milk  they  c<>uld- handle  during 
any  period-  -and  p.1ro  to  i-^hom  and-  in -what -pu an ties  they  could  sell  it; 
.and -those  who  violated  the  provi.sions  of  the  reg^xlation  ■  were  subject 
to  ..cri-rainal  prose.cution-  and  a.dmnis.trstive  s^'nctions.-  ■  The  conclusi<Mi 
is  ines.&£,pable  tliat  aT)^:5ellees rights  of  prQj):e;r-tv.  r^re  invaded  under  : 
the  -terjTis  of  the- orders..  •  .  ■  ' 

The  courts,  ha-ve  not  as  ye.t-  precisely-- -defined  '^rhen  and  unf^ er.  what- 
circumstances-  rules  and  .regiij.aoions  pro-mulgated  by  an  administrative  - 
a,?;ency  are  subject-  to  -judicial  review.  I:!-. failure  to  comply  '.'ith-  an  • 
administrative  order- -sub jects  one  within  its  terms  to  a  -oena.lty.,  .  the  • 
administrative,  order  is  revie-wable  and  it  do^s  not  cease  to  be  Po.--  -  .  : 
merely  because  -it  is  not  -certain,  whether  prqceedinf^s  to  enforce,  the 
penalty  incurred  for  non-comoliance  vfill  -be- brouy?!' t ,  ^'fhen  rerfulations 
affect  or  r'etermine  i^roperty  "ights  generally,  even  though  not  yet 

-directed  at- any  particular  person,   they  may  .be  reyievred  b^'-.-a  court  in 
advance-  of  the  imposition  of  sanctions  upon  a  -oarticrilar  person  vrhen 

.anticipated  conformity  to  them- would  cause  irrepara.ble  injury  to-  the 
person..  ...  CQlumbia.  Svst em  Y.  United.  Siaies, .  7-16  U.  S.  -':-07,  417,  418.» 

:  "OnB- does  not  ha.ve  to  await  the  consummation  :of  threatened  ' 
-  .".     injuiEy..' tto -obtAin  preventative  relief  ..    If  'thfe.^i■nju.ry  i"&'.  '^  ■  '  - 
'•  certainly --^impending  that  is  enough.:"    Been  I^gsi. 

•      ...gea-u..  s..  553,  593.     ••  '  ^        •  •■.  •  "  ■■'  : 

-   Damage  threatened  irremedia,ble  by  an  k&tibn  of  law  i's  e^ui-^raXent:' 
to  damage  done.    Hiiclioao  Qadl  6- Doke  Sbmpeiix.'^;  Biichfiil',  247  S; 
229. 


6 


^'''arney       Vareheime  et  al. 


No.  9847 


The  alleged  dsjilsLge  donie  ^ppelleefe  "by  the  imposition  of  the 
sanctions  authorized  under  tke  tegxlr^iionii  would  "be  difficult  of 
measurement  and  if  the  asseSfementf!  pr6p6^fed  Uhder  the  orders  were' oaid 
under  ^orotest  there  is  no  statutor;"'' procedure  "by  vrhich  appellees  could 
recover.     It  is  clear  that  irreparable  injury  would  result  to  each  of 
the  appellees  by  the  enforcement  of  the  orders.     Transgression  of 
statutory  power  "by  a;dininistrative  officials  is  subject  to  judicisl 
restraint.    ¥siie  Y.  Mscy,  PA6  U.  S.  610. 

Appellants  insist  that  this  action  was  brought  iDrematurely  because 
appellees  had  not  exhausted  their  remedies  under  the  procedural  regula- 
tions of  the  Director  of  rood  Distribution.    Failure  to  exhaust,  adminis- 
trative remedies  generally  precludes  resort  to  the  courts.  Highland 
laxms  Dairy,  Inc.,  ei  al.  v^.  A^nsM      al.,  300  U.  S.  G08,  616;  Haiiiral 
Gas  CQmpssy  v.  Slatierz,  302  U.  S.  300,  311.    Hovrever,  this  is  not  ail 
ironclad  rule  and  it  .ha,s  no  apr)lication  where  the  defct  urged  goes  to 
the  juriedietion  of  the  a.dministrative  agency.    SkiDDgr     Sddy  Qarp^  Y. 
Uni±ed  States,  249  U.  S.  557,  562. 

Here  it  is  claimed  that  the  administrative  agency  had  no  authority 
to  proceed  under  the  Statute.    Under  such  circumstances  appellee.s  were 
not  renuired  to  resort  to  the  regulations  for  correction  of  the  errors 
and  irregularities,  if  any,  of  the  Administrator  before  bringing  suit. 
Qgden  City  v.  Armsirang,  168  U.  S.-  224,-  241.  .  -  . 

The  primary  issue  in  the  case  is  vrhether  the  ^'Jax  Food  Administrator 
exceeded  the  statutory  powers  delegated  to  him  by  providing  for  an 
assessment  on  the  handlers  of  milk  to  meet  the  -expenses  of  the  adminis- 
tration of  the  regulations.    Article  1,  Section  8  of  the  Constitution 
empowers  the  Congress  to  declare  war,   to  raise  and  sup-nort  armies,  to 
provide  and  maintain  a  navy  and  to  make  laws  which  are  necessary  to 
carry  into  effect  these  nowers.       •.  •     ■         ■-  .  . 

The  production  and  distribution  of  food  are  indispensable  to  the-^ 
conduct  of  war  and  a  program  designed  to  supply  civilian,  army  and  navy 
needs  consists  largely  of  the  technioue  of  allocating  supplies  under 
national  direction.     Food  sufficient  for  the  civilian  needs  of  the 
nation  and  adeauate  for  the  army  and  navy  is  subject  to  control  by 
Congress  under  the  war- power,  and  this  power  is  bounded  by  no  specific 
grant  of  authority.     In  the  exercise  of  its  war  power,   the  Congress 
must  observe  the  prohibition  against  the  delegation  of  legislative 
power  to  executive  officers.     In  this  respect,  the  Congress  has  no 
greater  wartime  po^^'er  than  it  has  peacetime  oower.     It  is  often  difficult 
to  discover  the  line  of  demarca.tion  betvreen  conf;ressional  power  to  make 
lavrs  and  a.dministrative  authority  to  make  .  regulations  for  the  purpose 
of  effectuating  the  legislative  enactment,  but  the  line  is  clear  when 
the  Congress  declares  the  policy  of  the  lavr  and  fixes  legal  principles 
vrhich  control  in  given  cases  and  which  provide  an  adeauate  yardstick 
for  the  guidance  of  the  executive  or  administrative  body.     G-rps  may 
be  filled  in  by  administra.tive  rules  arid  regulations.  ■• 

Congress  may  Use  executive  officers  in  the  a-Q-olication  and  enforce- 
ment of  a  T)61icy  declared'by  it  and  give  authority  to  such  officers  to 
execute .the  congressional  declaration  by  regulations .eauivalent  to  law. 
Such  legislative  action  is  not  a  forbidden  delegation  of  legislative 
power  but  the  vesting  of  discre.tion  in  such  officers  to  make  regulations 
interpreting  and  administering  a  statute  and  directing  the  details  of 
its  ^execution.    United  States  y,   Grimaud,    ';20  U,  S.  506;  Hall  v.  G-eU^er- 
Jones  Company,  242  U.  S.  5397  J.  ¥,  Hampton,  Jr.  ^  Company  y.  United 
States,   276  U.  S.  394;  A.  L.  A.  Schechter  Poultry  Corp.  v.  United  States, 
295  U.  S.  495;  Panama  Hifining  Cginpa.ny\.  Ryan,   293  U.  S.  388;  Currin 
y.  Wallace,   306  U.  S.  1;  United  States  y.  Bock  Eo.jjrai  .^gop .  ,   307  U.  S. 
533;"Haicus  v.  United  States,  32l"u.  S.  414. 
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The  Congress,  in  providiiag  for  the.  alio  cat  io^^  of  mpterial  or 
facilities  in  periods  of  shortages  during  war  is  dealing  ''dth  a 
complex  suhject  involving  many  details,  pnd  to  avoid  unnecesspr?"- 
hardships  on  some  comnunities  and  "business  concerns,  it  is  essential 
that  Congress  rielegate  to  administrative  authorities  within  ^rescrihed 
limits,  the  power  to  work  out  the  detailSi.  • 

The  statute  in  nuestion  does  not  apply  until  a  shortage  occurs 
and  the  President  is  authorized  to  find  the  fact  of  the  shorta/?e,  and 
to  allocate  the  sup^oly  of  material  upon  conditions  he  deems  necessar?'' 
or  a.ppropriate  to  the  public  interest  or  to  ^oronote  the  national 
■'defense.    Tact  fi-nding  -oower  may  "be  conferred  "by  the  Congress  on  the 
executive  for  r^utting  into  effect,  apr)lying  or  suspending  the  lavr. 
iilillBT'v.  Hew  York,  109  U.  S.  385;  United  States  y.  ^hrevepQrt.  Grain 
^  ?l§Yator  Company,   ?^87  U.  S.  77;  Op;n  Cotton  Mills  v.  Administrator 
of  ^/s^es  2nd  Hours  Division,  ^^12  U.  S.  126.     The  present  str  tute,  '  when 
fairly  interpreted,  authorizes  the  executive  department -to  as'certain 
facts  3Jid  api^ly  the  statute  to  the  result.  '    .  - 

A  statute  is  com-olete  when  the  su'bject,  the  manner  and  extent  of 
its  opierations  are  stated  in  it,  gnd  its  provisions  are  sufficiently 
definite  and  certain  to  ena"ble  one  to  kno^^  ,f rom  its  language  whether 
it  applies  to  him  and  to  "be  ahle  to  ascertain  therefrom  his  rights  and 
obligations.  -  ■•' 

The  regulation  of  the  production  and  distri"bution  of- milk  has  long 
been  the  su'bject  of  legislation  and  this  essential  food  -oroduct  has 
been  so  impressed  with  a  -oublic  interest  that  many  state  codes  ap-nlicabl 
to  it  have  been  adopted.    Hehia.  y.  New  Icrk,  391  U,  S.  502. 

Handlers  of  milk  could  reasonably  expect  that  in  applying  the 
statute  in  question  to  their  bus inegses that  the  regulatory  conditions 
prevailing  in  peacetime  would  at  least  be  appliBd  in  wartime.  The 
order  in  Question  requires  the,  Market  Agent  to  kee-o  books  and  records 
which  will  clearly  reflect  all  of  his  acts  and  transactions  and  such 
records  are  subject  to  examination  by  the  Director.     The^-  Market  Agent 
is  also  required  to  give  bond  for  the  faithful  performance  of  his 
duties  as  is  each  of  his  employees  and  out  of  the  funds  collected  from 
the  assessments  he  is  directed  to  pay  the  cost  of  his  surety  bond  and 
those  of  his  employees  and  is  directed  to  pay  his  own  corrnensation  and 
that  of  his  employees  and  all  other  expenses  incurred  necessarily  in 
the  administration  of  the  order.     The  assessments  here  are  limitedc  to 
cover  the  actual  expenses  of  operation.     The  handlers  of  milk  are 
■required  to  make  reports  from  which  is  determined  the  amount  each  is  to 
pay  and  the  amount  of  the  assessment  is  measured  b.y  the  weight  of  the 
milk  product  handled.    Assessment  provisions  in  the  states  I'ith  milk 
codes  are  similar  to  the  one  here  in  nuestion. 

It  is  quite  clear  that  the  assessment  is  neither  the  levying  of 
a.  tax  nor  a  revenue  measure,  but  an  incident  oroper  to  the  regulation 
of  the  industry  in  time  of  war.     The  v^ar  po'-^er  embraces  the  nation's 
whole  system  of  internal  and  external  regulation  by  which  the  nation 
undertakes  to  preserve  its  life. 

That  Congress  has  the  power  to  presc:^ibe  the  regulation  mentioned 
there  can  be  no  nuestion  and  it  would  neem  eoually  clear  when  the 
complexities  of  the  problem  are  considered  that  it  could  delegate  such 
power  to  the  executive. 

The  statutes  are  replete  with  laws  pnd  regulations  promulgated 
thereunder  which  compel  parties  to  perform  certain  rets  and  to  bear 
certain  expenses  where  the  public  is  equally  interested  with  the 
parties  in  the  acts  vrhich  are  performed.    But  for  public  regulation, 
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under  the  economic  conditions  prevailing  in  the  milk:  inr'astry,  many  ^ 
handlers  would  have  no  "business  and  many  civilians  would  "be  depri-vied 
of  a  milk  supply.  •    ■      .,      r      .   .  •  .    •     ■        .  . 

Under  these  circums.tances  the  .'rule  preynils  that  i^rherfe'  public 
and  individual  interests  ar,e.  "blended  in  service  imposed  hy  law, 
imposition  of  costs  on  individuals  or  on  the  state  or  apportionment 
hetvreen  them  is  a  metter  of  congressional  or  legiBlative  discretion'. 

Inhere  are  no  constitutional  infirmities  in  either  the  statute 
or  the  regulations  which  ve  are. here  considering,    There  is  no  delega- 
tion of  legislative  power 'under  Article  1,  Section  1,  of  the  Constitu- 
tion.    Si.  Louis  Consolidated  Coal  Co.  'v.  -Illinois,  125  U.  S.  'JQ?,; 
Ia|?lis  1-  United  States,   321  U.  S.  414;  Stewart  "^^^  Sro.  -v.  Bowles,".' 1^22 
-U.  .S.  .398; "giFeal  V.  United  States,,  140  F.   (2d)  908  (C.  C.  aT  6). 

•  .The  statute  is  not  a  "bill  for  raising  revenue  under  Article  I, 
■  Section  8,  Clause  1 ,,  of  the.  Constitution,  United  States  v.  Forton, 
91  U.   S.  569;  Twin  City  Bank  v.  Nebeker,  167  U,  S.  196;  United  Stptes 
y.  Butler,  297  U.  S.  1;  Rislsert  Rice  IJills  y,  Fontenot,  297  U.  sT'llO. 

Article  1,  Section  9,  Clause  7,'  of. the  Constitution  is  not 
pertinent  to  this  decision.     Its  provision  that  "no  money  shall  be 
dravm  from,  the  Treasuiy,  but  .in  consenuence  of  r-ppro-priations  made  by 
la.w"  relates  to  public  funds  arising  from  taxes,   customs,  etc;,  which 
are  reauired  by  law  to  be  deposited  in  the  Treasury.     The  mere  fact 
that,  moneys  are  received  by  fedieral  agencies  in  the  lawful  exercise 
of  their  public  functions,  standing  alone,  does  not  bring  them' within 
the  constitutional  or  statutory  provision  reauiring  all  "public  funds" 
to  be  covered  into  the  Treasury  and  v/ithdrai«m  only  by  an  appropriation. 

The  funds  accumulated  by  assessment  on  the' handlers  of  milk  are 
not  public  funds,  but  are  trust  funds  to  be  retained  and  disbursed  by 
the  Market  Agent  without  deposit  to  the  Treasury  of  the  United  Strtes. 
Morgan  y.  Louisiana,  118  U,  S.  '455,  463.     Judgment  reversed  with  ' 
directioas  to  dismiss  apiDe^  lee's  petition. 


